Hearing statement

by Robert Gay 

on behalf of Waltham Forest Civic Society
Matter 1 Q19

1. In my comments
 I said that opportunities for consultation after March 2020 will not have redressed any failure to comply with the Council’s SCI in consultations prior to March 2020. As evidence for what I said, an AGM of BARA was held in January 2022 (the first since January 2020, because of the pandemic) and the attached document has been submitted by BARA’s Committee on behalf of BARA in the Reg 19 consultation for LP2. It was not possible to submit this in relation to LP1, as the final date for comments on LP1 had passed. I draw attention in particular to point (5) in this document. 

2. I also draw attention in the Council’s LP1 Consultation Report Addendum, to the first comment by Hilda Varley, in particular her point (3). In general online meetings are more under the control of the organisers, and provide less opportunity to members of the public to express themselves, than physical meetings. 
Matter 2 QQ 35 (strategic locations) and 36 (site opportunity locations). 
3. NPPF requires the planning system as a whole, including the choices of strategic locations and site opportunities, to be “genuinely plan-led” (NPPF paragraph 15, see also NPPF paragraph 121 “Local planning authorities should take a proactive role in identifying and helping to bring forward land that may be suitable for meeting development needs”
). In fact, the Council’s process has been not plan-led but landowner-led. The responses in the Consultation Report on the Reg 18 draft of LP2 reveal (see pages 58-59 of that Consultation Report) that the sites were identified by “various parties” as suitable for development, and then the Council’s officers screened out some of the sites which had been put forward. And then the sites identified in this landowner-led way will have determined, in large part, the choice of “strategic locations”. 

· One result of the process being landowner-led rather than plan-led arises because many quite large industrial or similar sites (which are now not needed for their original purposes, such as gasholders and railway marshalling yards) were developed at the edge of the built-up area towards the Lea Valley (and the institutions which became Whipps Cross Hospital and Leytonstone House Hospital were built on the edge of the Epping Forest land at Leyton Flats). Because the selection of site opportunities has been landowner-driven, a large number of the proposals for tall buildings are in precisely those places where they will have most impact on the skyline as seen from these open spaces (which are also precisely those places where large numbers of additional residents, without any substantial green spaces within the development sites, will cause most damage to Epping Forest land and to the Lower Lea Valley – compare the objection from the City of London as Conservators of Epping Forest in the Consultation Report on the Reg 18 draft of LP2, pages 315-316). 
Matter 2 Q40
4. In my comments, I addressed the choice of strategic locations. These are locations where major development  (“substantial growth”, LP1 para 4.21) is to take place. Therefore, they should have been subjected to the sequential test under NPPF paragraphs 161(a) and 162. 
5. However, it appears that the Council has not performed (nor has it had consultants perform on its behalf) the sequential flood risk test.

· In this and the next paragraph, I will also refer to the following documents:-- 

“Making Space for Water”, Department for Environment Food and Rural Affairs (March 2005)

Waltham Forest Council Level 2 Strategic Flood Risk Assessment (prepared by Scott Wilson, dated May 2011): “the Scott Wilson report”

“Managing Flood Risk in the Lower Lea Catchment”, Environment Agency (2013)

London Borough of Waltham Forest Level 1 Strategic Flood Risk Assessment (prepared by AECOM, dated October 2018): “the Level 1 SFRA”

London Borough of Waltham Forest Level 2 Strategic Flood Risk Assessment (prepared by AECOM, dated October 2021): “the Level 2 SFRA”

·  AECOM, as consultants on behalf of the Council, prepared a level 1 SFRA and a level 2 SFRA. AECOM state (Level 2 SFRA, 1.3.2):

“The Level 1 SFRA provides guidance on the application of the Sequential Test by the LPA [Local Planning Authority] when allocating future development sites to inform their Local Plan . . .”
and (Level 2 SFRA, 1.3.3):

“Using the strategic flood risk information presented within the Level 1 SFRA, London Borough of Waltham Forest were provided with guidance on how to undertake the Sequential Test and document the process whereby future development is steered towards areas of lowest flood risk.”

Thus, AECOM are saying that they did not themselves perform the sequential test in their level 1 SFRA. 

· What AECOM do in the Level 2 SFRA is to deal with the exception test under NPPF paragraph 161(a) in respect of certain sites (Appendix A to the Level 2 SFRA) and make site-specific recommendation for how development is to be carried out for the other sites identified in the draft of LP2 (Appendix B to the Level 2 SFRA). As far as I have seen, there is no record anywhere in the Level 2 SFRA that AECOM have carried out the sequential test in respect of these sites. Rather, it appears to be supposed that the Council itself has carried out the sequential flood risk test at some time between October 2018 and October 2021.

· As far as I can see, the Council has provided no document recording the carrying out of the sequential test by the Council. (Also, if this had been done, I would have expected that in the Level 2 SFRA AECOM would refer to the document recording it, and I have found no such reference.)

· From a letter of the Environment Agency (“EA”) written in January 2021)
 it appears that in the then-current draft level 2 SFRA (dated 4 November 2020) paragraph 1.3.3 stated that the Council had carried out the sequential test; the EA commented “but there is a lack of evidence supporting this”, and in the final version of the Level 2 SFRA AECOM amended paragraph 1.3.3 to the wording quoted above, saying only that AECOM had provided the Council with guidance on how to carry out the sequential test.  

· Also, it appears from the EA’s comments on particular sites that the sequential test had not been performed to justify the choice of those sites. For example, on the Bywaters site (then SA07) the EA observed “it is unlikely that the Sequential Test has been applied” and “we would require further evidence of the Sequential Test having been applied to this site” and on the Cork Tree Retail Park (then SA52) “Using the sequential approach, it is likely that there are lower risk sites available”. 
· Further, the sequential test requires that 

“Development should not be allocated or permitted if there are reasonably available sites appropriate for the proposed development in areas with a lower risk of flooding.”

· Thus, in order to carry out the sequential test properly, the Council would need not just to consider the sites put forward for development by landowners or potential developers, but all the sites within the Borough which could reasonably be made available by persuasion or inducement or if necessary by use of the Council’s powers of compulsory purchase; and considering all the reasonably available sites would include considering the other sites to which attention has been drawn by the Conservative councillors and others in their comments on the Reg 18 draft of LP2. 
· Under NPPF paragraphs 161(a) and 163, the exception test can only be used to justify development after the sequential test has been applied properly. 

· Additionally, the exception test consists of two parts (Level 2 SFRA 1.4.2). In Appendix A to the Level 2 SFRA AECOM do not purport to carry out the first part of the exception test, but only make recommendations with a view to getting the Council’s proposed development sites through the second part of the exception test. Once again, the first part of the exception test is supposed to have been carried out somewhere else, by someone else, and once again I have seen no sign that this has actually been done. 

6. Further, the Draft Local Plan as a whole is not consistent with NPPF paragraph 161(b). (It should be noted that the requirement in paragraph 161(b) to safeguard land which is likely to be required for future flood management is separate from, and additional to, the sequential and exception tests in paragraph 161(a).) 

· With regard to the documents prepared by AECOM, it should be noted that the Level 2 SFRA does not supersede the Level 1 SFRA. Rather, the Level 1 SFRA presents an “overview” (Level 2 SFRA, 1.3.1) and “strategic flood risk information” (Level 2 SFRA, 1.3.3) while the purpose of the Level 2 SFRA is limited to applying the exception test to specific sites.

· The starting point for any consideration of flood risk in the Lower Lea Valley is that the River Lea has a catchment area of about 1415 km2 (Scott Wilson report, 3.1.1) and that the geology of the Lower Lea Valley is London Clay, which has low permeability (Scott Wilson report, 3.1.3) so that in the event of heavy rainfall relatively little water will be absorbed by the ground. 

· The current standard for assessing flood risk is 1% Annual Exceedance Probability (that is a risk of floodwater rising above river banks etc once in 100 years) with the risk being assessed on the basis of past experience/the present position plus an allowance of 17% or 27% for the likely effects of climate change (Level 2 SFRA, 2.1.6-2.17).

· Scott Wilson’s work included a walkover of the main flood defences protecting the Waltham Forest area. They reported 

“A walkover of the main flood defence network . . . suggests that the standard of protection associated with parts of the Ching Brook and Dagenham Brook is less than 1 in 20 years. The River Lee Flood Relief Channel offers a slightly improved standard of protection, estimated as approximately 1 in 50 years however these standards highlight the actual risk of flooding which is present within Waltham Forest.”

These assessments of risk (1 in 20 years, 1 in 50 years) do not include any allowance for climate change. 

· The EA, writing in 2013, said

“Along the FRC [that is, the River Lee Flood Relief Channel] the design standard of protection of 1.4% has already fallen to 3.3% in places and is likely to decline further as the predicted effects of climate change occur.”

· Scott Wilson also estimated (in 2011) that in a 1 in 100 year (with allowance for climate change) event the residential areas located in the vicinity of the Lea Bridge Road would be flooded to typical depths of between 0.25 metres and 0.5 metres (Scott Wilson report, 4.5.5-4.5.6). 

· The Council’s current Level 1 SFRA says that the standard of protection from the River Lea flood defences varies from 1 in 2 years to 1 in 70 years (Level 1 SFRA, 2.11.1) and for the Dagenham Brook flood defences from 1 in 5 years to 1 in 200 years (Level 1 SFRA, 2.11.2). It appears that, once again, these figures do not make any allowance for the effects of climate change. 

· The Level 1 SFRA speaks about “considering opportunities to reduce flood risk to existing communities and developments through better management of surface water, provision for conveyance and storage for flood water”.
 Of these recommendations, of course “better management of surface water” will not deal with the risk of flooding from rivers. 

· With regard to “provision for conveyance”, in terms of national policy (and indeed in terms of simple common sense) it is not acceptable simply to push flood water down the River Lea and its canals into the Thames and into the built-up areas of Stratford and Leamouth. As Scott Wilson say 

“It is considered unlikely that construction of new, large scale flood defence infrastructure provides a sustainable flood risk management approach for Waltham Forest, as such measures can often relocate flooding problems to adjacent areas.”

· Thus, there is a need for additional low-lying land (kept lower than the built-up areas on each side of the Lea Valley) where flood water can be “stored” rather than sent downriver. As the current Level 2 SFRA says 

“Consideration should also be given to strategic allocation of open space and preserving and expanding river corridors to create space for flooding to be managed effectively

“In particular, the following specific recommendations are made . . .  Identify opportunities to create space for water through appropriate location, layout and design of development, in order to accommodate climate change and assist in managing future flood risk. This can be achieved by restoring floodplain . . .  and by identifying, allocating and safeguarding open space for storage.”

· Also, none of the Council’s flood risk assessments appears to take any account of the Fillebrook, a culverted watercourse which rises near Whipps Cross and forms a valley north of the A12 through Leytonstone and Leyton, passes by Coronation Gardens in Leyton Town Centre, emerges from the Bywaters site at its southern corner and is seen above ground south of the roundabout at the junction of Gateway Road and Ruckholt Road. If AECOM’s plans are correct, the Fillebrook appears then to be culverted along the SE edge of the New Spitalfields Market site where it joins the Temple Mills Stream. 

· It may also be observed that none of the Council’s flood risk assessments gives any weight at all to the possibility that one of the large reservoirs in the Lea Valley may be breached (for instance, the possibility of a terrorist incident seems to be ignored). 

· It is submitted, specifically, that part or all of the New Spitalfields Market site may be required to be “re-wilded” as low-lying marsh (which would include lowering the ground level on the site). With regard to “re-marshing” see the “Vision” set out in “Making Space for Water”

“The results of the strategy will be seen on the ground in the form of more flood . . .  solutions working with natural processes. This will be achieved by making more space for water in the environment through, for example, appropriate use of realignment to widen river corridors . . . and of multi-functional wetlands that provide wildlife and recreational resource”

and also, in the Council’s current Level 1 SFRA 

“It is recommended that LB Waltham Forest take a holistic approach to flood risk management across the Borough within the wider context of the water cycle and local environment. Within Waltham Forest, the majority of waterbodies are designated as heavily modified . . .  with an absence of natural river processes leading to lost habitat diversity and poor water quality.”

· As the Council’s Level 1 SFRA warns, 

“Additionally, the exact impact of climate change, and the interaction of the resulting hydrological effects with operational and wider issues is still uncertain. It is therefore imperative that planning decisions are taken with a clear understanding of the potential risks posed to property and life should things ultimately go wrong.”

Matter 2 Q47

7. Given that Metropolitan Open Land is equivalent to Green Belt land, the site allocations in LP1 and the use of the “strategic locations” to justify tall buildings are not consistent with NPPF paragraph 145 “Once Green Belts have been defined, local planning authorities should plan positively . . . to retain and enhance landscape [and] visual amenity”. Most if not all the proposed taller and tall buildings would adversely affect the skyline as seen from Epping Forest land (including Leyton Flats and Wanstead Flats) or from the Lea Valley and would be seriously detrimental to the visual amenity of these areas by increasing the sense of an enclosed, urban, environment. 

Dr RJ Gay

137 Mornington Road

Leytonstone  E11 3DT
� 	Paragraph 4 and footnote 2; in the footnote I said specifically that it had not been possible to hold a General Meeting of the Bushwood Area Residents Association (“BARA”), which is named in the SCI (table 2.3, at page 9) as a body to be consulted. 


� 	[emphasis added]


� 	In Appendix C to the Level 2 SFRA. 


� 	NPPF, paragraph 162.


� 	Scott Wilson report, Executive Summary (page i) see also 2.3.2 and 3.1.5. 


� 	“Managing Flood Risk in the Lower Lee Catchment”, page 17.


� 	Level 1 SFRA 1.1.1, on page 2 of the document. 


� 	Scott Wilson report, Executive Summary (page i), see also 5.4.3.


� 	Level 1 SFRA, 7.1; the sentence following the passage quoted makes it absolutely clear that the Council’s SFRA is speaking about additional areas for flood storage, over and above existing flood storage areas. See also the final paragraph of the Level 1 SFRA “However, it is further recommended that policy options are expanded to include greater emphasis on floodplain management to complement existing flood defence infrastructure, by promoting appropriate use of the floodplain and making space for water” (Level 1 SFRA, 8.1, emphasis added). 


� 	“Making Space for Water”, under paragraph 2.2, on page 15 of the document. 


� 	Level 2 SFRA, 7.6


� 	Level 2 SFRA, 7.3






7

