       Constitution of London Borough of Waltham Forest

PART 8 Contracts Procedure Rules


Part 8 - Contract Procedure Rules
1. Introduction

1.1. For the purposes of these Contract Procedure Rules (the Rules), a contract is defined as: 

1.1.1. A transaction or agreement with one or more independent organisations where the Council procures works, goods or services including partnership agreements and framework agreements, but; 

1.1.2. excluding contracts for the sale or purchase of land, which are subject to the Property Procedure Rules (Constitution, Part 8).

1.2. References to officers or posts in these Rules include their authorised deputies or nominees.

Application & Waiver of the Procedure Rules

1.3. These Rules apply to all contracts entered into by or on behalf of the Council, except where waiver of all or part of the Rules is approved:

1.3.1. by the relevant Executive Director (or, where unavailable, the Chief Executive) for all contracts with estimated value of up to £25,000;

1.3.2. by Cabinet for all other contracts except when Rules 15 or 16 of the Access to Information Rules apply (urgent decisions not on the Forward Plan), this power is delegated to the Leader or in his/her absence from the relevant Portfolio Holder.

1.4. The Rules will only be waived where it can be shown:

1.4.1. the decision does not fall within rule 8 (exceptions to competitive tendering) 

1.4.2. the Council’s overall interests, including best value, are met by waiving all or part of the Rules, and

1.4.3. the agreement of the Director of Governance and Law and the Head of Corporate Procurement was received.

1.5. The Head of Service requesting the waiver must keep a written record of any waiver of the Rules and provide a copy to the Head of Corporate Procurement.

Guidance and Advice

1.6. Guidance on these Rules and procurement is set out in the Council’s Procurement Manual.   All managers must take the Procurement Manual into account when applying these Rules.

1.7. Advice on these Rules should be obtained when necessary from the Head of Corporate Procurement and/or the Director of Governance and Law.  

2. Interpretation

2.1. The Director of Governance and Law shall make all decisions relating to the interpretation of these Rules.

2.2. These Procedure Rules shall be interpreted subject to current European Union (EU) and domestic law relating to public sector works, supplies or services contracts.  Where there is any conflict between these Procedure Rules and the law (whether domestic or EU law), the latter shall prevail.   

3. Budget Provision

3.1. No contract shall be entered into, nor any tender invited, unless provision is made in the annual budget or is otherwise agreed for the proposed expenditure by the officer with appropriate delegated authority.

4. Record Keeping

4.1. Services must keep a record of compliance with all stages of these Rules, preferably in electronic format.  Records should ordinarily be kept by the relevant contracts manager and should be retained in accordance with the Council’s Records Retention Schedule. 

5. Presumption of Competition for Contracts

5.1. The Council’s presumption is that best value is achieved through the competitive tendering.   All contracts shall be competitively tendered, except where allowed by these Rules or a waiver is agreed under rule 1.

6. Tendering Thresholds

6.1. The tendering requirements in the table below apply according to the estimate total value of the contract.  The tendering requirements below are minimum requirements.  For all contracts of any value, services should consider whether a formal tendering process is appropriate, see the Procurement Manual for further guidance.  

6.2. For clarity, for contracts over a term of years, this is the value over the whole contract, not its annual value.  

6.3. For all contracts where quotes are required, at least one quote must come from a local supplier (as defined in the Procurement Manual) unless no local supplier exists.

	Estimated Contract Value
	Tendering Requirements 

	Up to £250
	There is no formal requirement but best value must be obtained and framework agreements, where they exist, are used. 

	Contracts from £250 and under £5000: 
	Two oral quotes including or in addition at least one local supplier quote, (see 6.4), confirmed in writing are required.

	Contracts from £5000 to £75,000
	A minimum of three written quotations are required including or in addition at least one local supplier quote, (see 6.4),

	Above £75,000
	Competitive tendering is required 

	Contracts above EU thresholds
	Competitive tendering and all EU procurement rules apply. The thresholds are currently:

Supplies & service contracts;   £139,893 

Works contracts;
           £3,497,313 


7. Competitive Dialogue, Negotiated and Framework Contracts 

7.1. When a service considers that the competitive dialogue or negotiated route is the preferred method of procurement, the Director of Governance and Law and the Head of Corporate Procurement must advise on the proposal before the procurement process starts, see the Procurement Manual for full guidance.

7.2. Framework agreements exist where the Council tenders and agrees the provision of goods, works or services with one or more provider and under which subsequent contracts can be entered into (within the limits of the agreement) when particular needs arise e.g., supplies of stationary, computers, office furniture etc.  Framework agreements are managed by Corporate Procurement and must be used by all relevant services where they are in place.
8. Exceptions to Competitive Tendering

8.1. Competitive tendering is not required where:

8.1.1. A framework agreement is in place; 

8.1.2. Effective competition is prevented by government or statutory control;

8.1.3. Any repairs, services or works to be executed or parts, goods, materials or services to be supplied in connection with existing machinery, vehicles, plant, equipment or software or hardware systems of a proprietary nature and/or involve sole supply or fixed price.

8.1.4. The supply of goods, services, materials and/or the execution of works is procured through the agency of any public authority supplies organisation or consortium, including but not limited to the London Contracts and Supplies Group and contracts let by the Office of Government Commerce (OGC).

8.1.5. The contract provides in writing for an extension and the following conditions are met:

a. the extension is for substantially the same works, goods and/or services provided in the original contract; 

b. the financial terms for the extension are as agreed in the original contract;

c. the total value of the extension is not more than the total value of the original contract; and

d.  there has not already been a contract extension.

8.1.6. Urgent works and/or supplies are necessary for the protection of life or property.

8.1.7. Where legislation requires that service users and not the Council have the right to choose their service provider.

8.1.8. Where a single supplier may be used in accordance with EU procurement law, e.g. the negotiated procedure.

9. Gateway Reviews

9.1. All contracts that involve key decisions for Cabinet (see 13.1) must only be tendered after a gateway review or similar process advised by the Head of Corporate Procurement is undertaken, see the Procurement Manual for guidance.

10. Invitations to Tender & Advertising

10.1. Services must notify the Head of Corporate Procurement each month of all contracts to be let in the next 6 months on a rolling basis to allow the following minimum advertising requirements according to estimated contract value:

	Estimated Contract Value
	Advertising Requirements 

	Contracts from £5000 to £100,000
	  www.supply2.gov.uk

	Above £75,000
	www.walthamforest.gov.uk - procurement web page (as well as supply2.gov.uk under £100K)

	Contracts above EU thresholds
	Compliance with EU advertising rules including issue of Prior Indicative Notice and Contract Notice in the Official Journal of the European Union (OJEU), where applicable.


10.2. Services may also consult the Head of Corporate Procurement to discuss any additional appropriate forms of advertising for individual contracts.  

10.3. Where competitive tendering is used, every invitation or notice to tender shall state that all tenders must be received in a sealed envelope marked “Tender” followed by the subject to which it relates, the deadline date and time (normally 12 Noon) for receipt and shall not identify the sender.

11. Receipt of Tenders

11.1. Except as set out in 11.3, all tenders must be addressed as follows: 

For the Attention of Corporate Procurement,

Waltham Forest Town Hall Post Room,

Forest Road

London E17 9JF
or by an electronic means of tendering approved by the Head of Corporate Procurement.

11.2. Corporate Procurement shall make appropriate arrangements for the receipt and custody of tenders prior to opening.

11.3. Tendered contracts with estimated values not exceeding £75,000 and nominated sub-contracts shall be sent to the relevant Head of Service or their authorised deputy (including by electronic means where approved by the Head of Corporate Procurement).

12. Opening of Tenders

Tenders received by Corporate Procurement (see 11.1-2)
12.1. Corporate Procurement shall maintain a list of all tenders received.

12.2. Corporate Procurement shall open all tenders at one time and as follows:

12.2.1.  contracts estimated at less than £250,000 – in the presence of an authorised Corporate Services officer.

12.2.2. contracts valued at £250,000 and over - in the presence of an authorised Corporate Services officer and a designated officer of the contracting department.

Tenders received by Heads of Service (see 11.3)
12.3. The Head of Service (or their authorised deputy) shall:

12.3.1. arrange for tenders to be opened at one time only, in the presence of two officers appointed by them; and

12.3.2. maintain a record of all tenders received, and provide a copy of the record to Corporate Procurement for monitoring purposes.

13. Acceptance of Tenders 

13.1. The Executive must approve contract awards that are key decisions in accordance with Article 13 of the Constitution and the Council’s financial thresholds for key decisions in Part 5 of the Constitution. 

13.2.  Subject to 13.1 and 13.3, the table below sets out the delegated powers of officers to approve contract awards.   These thresholds will automatically be varied with changes to the Council’s General Scheme of Delegation.

	Estimated Contract Value
	Authorisation required 

	Up to £250
	no formal approval 

	£250 to £10,000 
	Cost Centre Manager

	Above £10,000 to £75,000
	Unit Manager

	Above £75,000
	Head of Service/Executive Director


All officers may approve any contracts up to the maximum value allowed in this table for their level of delegated authority.  

13.3. Where it is proposed to accept a tender: 

13.3.1.  other than the lowest or most economically advantageous valid tender received for a contract exceeding £75,000; or

13.3.2.  a tender for works to be executed or goods or services to be supplied which have been substantially varied; or

13.3.3. a tender which exceeds the approved estimate;

the award must be made by the Executive Director who must be satisfied that the Council will obtain best value by accepting the tender and subject to compliance with 13.4 below.

13.4. Where a tender that is recommended to the Executive Director for acceptance by the relevant Head of Service or their authorised deputy is in excess of the approved estimate but can be amended to fall within the estimate by a minor adjustment to the approved works, goods or services, the tender can only be accepted with the agreement of the Director of Finance and the Director of Governance and Law to the proposed adjustments.

14. Post-Tender Negotiations

14.1. Post-tender negotiations may only take place if the tender documents allow for negotiation and the basis for such negotiation or such negotiations otherwise comply with the EU and domestic law.

14.2. In all other circumstances, all valid tenderers should be invited to re-tender on a revised specification.

15. Award of Contracts – Notification

15.1. When a contract is awarded, all services must:

15.1.1. Notify the Corporate Procurement Unit who will update the Council’s contract register.

15.1.2. Where applicable, publish the Contract Award Notice in OJEU.

16. Form of Contracts and Standard Terms

16.1. All orders/contracts shall be authorised through SAP (EBP module) unless the process specifically excludes this (see the Procurement Manual ).

Form of Contracts

16.2. All contracts over £250 must be in writing and a copy kept by the relevant service.  All contracts over £50,000 in value shall be in a form approved by the Director of Governance and Law.

Terms and Conditions

16.3. Every written contract or official order in lieu thereof shall specify:

16.3.1. the works, goods, services or materials to be supplied or performed;

16.3.2.  the price to be paid with a statement of discounts or other deductions;

16.3.3. the time or times within which the contract is to be performed; and

16.3.4. the place or places for delivery or performance.

16.3.5. the terms and conditions that apply to the contract. 

16.4.    Every contract made by or on behalf of the Council shall ensure that the contractors comply, as far as possible, with the Council’s standard terms as set out in the Council’s Procurement Manual.

16.5. Every written contract shall include the following clause (or a clause with the same effect): 

“If the contractor or any person employed by them or acting on their behalf (whether with or without the contractors knowledge) shall in relation to this or any contract with the Council


does or has done any act that amounts to an inducement or reward to any person for doing or omitting to do any act in relation to the obtaining of this contract; or

 has committed an offence under the Prevention of Corruption Acts 1889 to 1916; or

 has given a fee or reward the receipt of which is an offence under Section 117(2) of the Local Government Act 1972

The Council may immediately terminate this contract and recover from the Contractor the amount of any loss resulting from such termination.”
17. Variations to Contracts

17.1. Variations may be provided for in contracts. Any intention to vary the terms of a contract where the variation exceeds the lowest of either 10% of the total contract price or £75,000 must be agreed:

17.1.1. in advance by the Director of Finance and

17.1.2. in writing and signed by all contracting parties.

18. Claims from Contractors

18.1. Claims from contractors in respect of matters not clearly within the terms of any existing contract shall be referred to the Director of Governance and Law for consideration of the Council’s legal liability and, where necessary to the Director of Finance for consideration, before a settlement is reached.   No payment will be made to a contractor without the appropriate decision made by either the Executive, where the matter is a key decision, or an authorised officer under the Council’s Scheme of Delegation. 

19. Bonds and Other Security

19.1. Every contract exceeding £500,000 in value (or contracts of lower value where the Director of Finance considers it necessary) for works, services, goods or materials to be provided otherwise than at one time, shall require the contractor to provide sufficient security for the due performance thereof, except where the relevant Head of Service/ authorised deputy and the Director of Finance consider this to be unnecessary.

19.2. Sufficient security shall be either:

19.2.1. a performance bond in a form approved by the Director of Governance and Law for 10% of the contract sum or, for contracts for a term of years, 10% of the annual contract value;

19.2.2. in exceptional circumstances and as agreed by the Director of Finance a performance bond for more than 10% of the contract sum;

19.2.3. a parent company guarantee in a form approved by the Director of Governance and Law.

19.3. Every contract for the demolition of premises shall require the Contractor to pay a deposit to the Council in a sum to be determined by the Head of Service/authorised deputy concerned unless s/he considers this to be unnecessary.

20. Partnerships 

20.1. The arrangements for issuing or extending work under any strategic partnership agreements entered into by the Council shall fall within these Rules unless and only to the extent that the relevant partnership agreement specifies otherwise.  

21. Electronic Procurement

21.1. Electronic procurement, which includes but is not limited to e-auctions and e-sourcing, is welcomed and encouraged but must be carried out in accordance with the Procurement Manual.  
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